



Identification of Potential Private Use Research Contracts
Purpose and Background:  The University has issued and is in the process of issuing tax exempt debt to finance construction and improvements for facilities across its campuses.  Due to the tax exempt nature of this debt it is subject to certain federal tax rules and regulations.  This requires the University to monitor and limit the amount of certain types of industrially supported research that benefit one entity to the exclusion of others. Such research is defined as Private Use.  If the Private Use activity occurring in a bond supported building exceeds an established threshold (e.g., 10% for new construction at a public university), the bond may no longer be considered “tax exempt.”  
In 1997, the IRS created a procedure that would allow for industrially supported research to occur at Universities without it being considered Private Use.  This procedure was subsequently clarified in 2007 to provide additional guidelines for Private Use considerations. In order to fit within this regulatory safe harbor, the University may license or use resulting technology for a sponsor only on the same terms as what it would offer any other person or entity.  Therefore the value assessment of the resulting technology must be market-based, and cannot be determined before the technology is discovered. 
 The vast majority of the University’s industrially sponsored research is conducted in a manner that allows it to be considered within the safe harbor described above.  In the University’s standard terms and conditions, sponsors of research are offered the option to negotiate a license within a certain period following disclosure and the value of the potential technology is determined after discovery.  However, it is sometimes necessary to accept terms that do not fall within the safe harbor.  A few examples of terms and conditions in a Research Project Agreement that would violate the safe harbor definition are:

1.  The preassignment of any technology resulting from the research to the sponsor, either by granting outright ownership or by granting an outright exclusive license.  This would not apply if the contract gives the sponsor the option to negotiate an exclusive license.  

2.  A dollar cap or limit on royalties for any resulting technology if the sponsor elects to take an option to an exclusive license.   However, a “percentage of sales” limit that is reasonable for the technology field would not violate the Private Use safe harbor.  
3.  The retention of rights to resulting technology (even non-exclusively) by the sponsor without the obligation to pay patent costs.

4.  Defining all resulting technology as jointly owned, regardless of who the inventor or, the inventor’s employer is.
Additionally, income derived by private use activities is generally subject to Unrelated Business Income Tax (UBIT).
Therefore, given the regulatory nature, it is critical to identify and track private use sponsored activity.
Responsible Officials:

1.  
The Director of Sponsored Programs:


a.
Will ensure that the contracting offices of Sponsored Programs Services (SPS) will work diligently to keep contracts for sponsored research within the definition of the safe harbor, as established in IRS Rev. Proc. 97-14 and 2007-47.


b.
Will review and approve any contract that meets the definition of Private Use, as defined in the Tax Reform Act of 1986.


c.  
For any pending Private Use Contract:

(1)  Ensure that the Assistant Comptroller for Payroll and Tax is notified in advance of contract execution to allow the Assistant Comptroller to determine the impact on UBIT. 
(2) Ensure that the Office of Treasury Operations (OTO) is notified in advance of contract execution to allow the OTO to assess the impact on any active bond.’
2.  
The Director of the Office of Treasury Operations:

a. 
Will conduct annual assessment of debt-funded facilities to monitor and report annual compliance.

b. 
Will work with bond counsel to track life of bond issue compliance.


c.
Will maintain a database of facilities subject to Private Use rules on its website.

3.
The Assistant Comptroller for Payroll and Tax will:

a. 
With information provided by SPS, track and report UBIT impact for any Private Use Contract.
Process:
1. 
When it becomes necessary to execute a contract that may be considered for Private Use (“Private Use Contract”), the contracting offices of Sponsored Programs Services will do the following:


a.  
Inform the Director of SPS and seek his review and approval.  The Contracting Review Board may also be involved in that review. 

b.
After Director of SPS approval, 


(1)  Notify the Assistant Comptroller for Payroll and Tax prior to the execution of the contract to allow the Assistant Comptroller time to determine the UBIT impact.



(2)  Request the location at which the proposed private use research will be conducted from the Principal Investigator.

(3)  Consult the Office of Technology and Commercialization before agreeing to a percent limit, to ensure that the percentage was appropriate for the technology field and therefore “market based.”

c.
Notify the Office of Treasury Operations prior to the execution of the contract of the proposed research and the location where it will be conducted on campus. The notice will include the following detail for each Private Use Contract:


1.  Coeus Number of the original agreement


2.  PI


3.  Sponsor


4.  Location of the activity


5.  Initial contractual period of performance


6.  Why the activity is considered Private Use
2.
Once notified, the Office of Treasury Operations will:

a.  
Review the location and determine if it is supported by tax-exempt bonds.  

b. 
notify SPS as well as the Principal Investigator’s Business Office of the private use issue and work with the all parties to find an appropriate solution should the proposed research jeopardize the tax exempt funding of the facility,.  

c.
Maintain a database of facilities subject to private use rules on its website.


